EAST LOTHIAN COUNCIL

DRAFT AFFORDABLE HOUSING POLICY AND SUPPLEMENTARY PLANNING GUIDANCE

RESPONSE BY HOMES FOR SCOTLAND

Introduction

Homes for Scotland welcomes the preparation by East Lothian Council of an affordable housing policy as part of the processes of preparing the Local Plan and Local Housing Strategy. It also welcomes the extent to which East Lothian Council has consulted both the house building industry and a wider range of housing interests in the drafting of the policy and guidance. It is appreciated that the policy and guidance are still in draft, and that work remains to be done on the detailed mechanisms for implementation of the policy.

Homes for Scotland hopes that, by consulting at an early stage of policy development, the Council and the industry can find a negotiated policy position which satisfies both sides, avoids lengthy and possibly costly dispute and acts as a template for similar policies elsewhere. 

Council Draft Policy

There are a number of aspects of the draft policy and guidance which Homes for Scotland welcomes.

Homes for Scotland agrees with the introductory remarks that there should be a vibrant housing market in East Lothian providing sufficient quality housing to meet all needs and demands. One of the major contributory factors to the problem of inadequate availability of affordable housing is the failure, in some areas, of the planning system to permit efficient operation of the housing market. Generally this happens because of a constrained supply of effective housing land, possibly related to outdated development plans, slow processing of applications and unreasonable expectations of what can be negotiated with developers in terms of conditions and agreements.

In that context, the overall Objective on page 2 would benefit from the addition of a final phrase “…and satisfies demands.”

Homes for Scotland welcomes the assurance given in paragraph 6 that the draft policy and guidance will be incorporated into the Local Plan review. Homes for Scotland consider it essential that this be done through the Public Local Inquiry into the Plan, as set out in SPP1.

We also welcome the statements in paragraphs 12 and 13. The undertaking to review the policy every two years is welcomed. Homes for Scotland agrees that an affordable housing policy in a development plan can only ever be one component of delivering affordable housing. Indeed, it is likely that it will be a minor component, if the experience in England of implementing affordable housing policy is replicated in Scotland.

The policy is generally framed in terms of the 6 sub-areas plus a potential new settlement. However, SPP3 requires only that needs be met within the same Housing Market Area, so that the policy should recognise that it is not essential for needs to be met within the same sub-area.

The proposal for a 30% target in any new settlement is an onerous one. The objective of securing a balanced community is understood but the likely demands on the developers for contributions to infrastructure and amenities could jeopardise such a target. There are also major planning implementation issues in ensuring that the occupants of affordable housing in a new settlement have access to employment, transport and amenities.

Finally, Homes for Scotland welcomes the retention in the policy of the intention not to apply the policy retrospectively to sites identified in the draft Local Plan or to sites with planning consent. As discussed below, Homes for Scotland believes that the policy should not be implemented prior to testing through a Public Local Inquiry, so it should not apply to any sites granted planning consent before the adoption of the new Plan.

However, there are a number of aspects of the policy that Homes for Scotland would wish to see amended or deleted altogether. Homes for Scotland has produced its own draft Affordable Housing Policy setting out its view of a legal and workable approach, and much of the following is based on that policy.  A copy is attached to this response as Appendix 1. 

Firstly, it is important that national policy guidance is quoted accurately, as there are several misleading paraphrases in paragraph 2. The first three bullets should be amended as follows:

Bullet 1 after “system” replace all text with “may make a contribution to provision.”  

Bullet 2 after “may” replace all text with “be able to make a contribution to the supply of affordable housing”.

Bullet 3 the section of paragraph 77 paraphrased here makes no reference to planning applications. After “consideration” replace all text with “planning processes, which should be addressed as the opportunity arises through reviews of structure and local plans.”

The central issue in East Lothian’s policy and guidance is the expectation, sometimes stated and sometimes inferred, that private developers will be expected to pay towards the provision of affordable housing. This is implied in paragraph 11, which states that, where no subsidy is available, “delivery” of affordable housing is still expected. Homes for Scotland’s policy statement makes clear that there is legal argument that:

· There is no nexus between an individual planning application for housing and housing need, and hence no basis for the developer paying to mitigate an impact

· Planning authorities cannot restrict an applicants ability to secure a return on his investment in land or buildings through planning conditions (Circular 4/1998)

· Planning authorities should not delay the granting of permission for acceptable private development in order to negotiate an affordable housing component

· Planning authorities have no powers to compel developers to cede land or buildings at less than their value

In that context, “delivery” is unclear. The paragraph acknowledges that negotiations on tenure are required, and thereby acknowledges that a variety of types of provision may be considered. However, it is Homes for Scotland’s position that if there is no subsidy available, then any provision of land or buildings will be on the basis that the developer recoups the cost of such provision.

Paragraph 14 purports to deal with mechanisms for securing affordable housing. It is suggested that this part of the policy requires expansion in negotiation with the development industry. Far more detail on the mechanisms for delivery is required, although it is understood that the Council wishes to continue to develop this aspect of the policy. At present, the paragraph deals essentially with off-site provision.

Homes for Scotland has not finalised its position on off-site provision. In general, the advice from Senior Counsel is that a requirement for off-site provision is challengeable, but a final view from Homes for Scotland’s Board is awaited. In any event, the principles outlined above would apply i.e. that any off-site provision would not be at the developer’s expense. Land would be transferred to an RSL at a value determined independently, or buildings would be provided at a value to cover developer’s costs.

Paragraph 15 should acknowledge that the only requirement of national guidance is to meet needs within the same Housing Market Area. The Council should acknowledge that it aspires to meeting certain levels of need in certain sub-areas, but the policy must provide for affordable housing to be delivered where opportunities exist or arise.

Paragraphs 16 and 17 discuss the definitions of affordable housing. Homes for Scotland would agree that all types listed have a role to play in meeting needs, but would add that market housing also plays its part. In terms of unsubsidised LCHO, it has to be recognised that, for the reasons outlined above, this will often be the only realistic option on a site. There is research evidence that LCHO, either through new provision or through resale of former RTB properties, plays an important role in facilitating access to owner-occupation. Any additions to the housing stock play a role in facilitating consequential movements within the housing stock, allowing opportunities for households to resolve their own housing needs. Therefore it is unduly restrictive to say that unsubsidised LCHO is only acceptable if approved by Council officials. Homes for Scotland’s legal advice has established that a planning authority cannot refuse consent for a satisfactory proposal simply on the basis of its affordable housing content. Further, it is established in Circulars (4/1998) and through Public Local Inquiries (see for instance the findings of the Combined Aberdeenshire Local Plan Inquiry 1999) that planning conditions cannot be used to specify type, tenure or price of housing. Therefore, in the absence of subsidy for other tenures, the offer from a developer of a proportion of unsubsidised LCHO cannot reasonably be refused. There appears to be a conflict between the Draft Policy and the Local Plan supporting paragraph, the latter stating clearly that there is no distinction made between tenures in considering affordable housing.

Paragraphs 20 – 22 refer to the Housing Needs Assessment on which the policy is based. Homes for Scotland has serious reservations about the methodology and conclusions of this Assessment. It is understood that other submissions will set out detailed criticisms of the Assessment. On that basis, it is essential that these fundamental concerns be tested through a Public Local Inquiry before any policy is adopted.

Paragraph 25 also refers to the Council establishing the need for house types and sizes.  It should be absolutely clear throughout the policy that the Council is setting out advice and guidance, since it has no powers to prescribe such matters.

The policy and guidance say little about one of the central requirements of national guidance, i.e. the role of the development plan in contributing to meeting needs. Paragraph 2 correctly quotes from SPP3 the role of the development plan in providing clarity on the scale, location and means of delivery of affordable housing. In Homes for Scotland’s view, a key to a workable policy is to ensure that the Local Plan, in particular, sets out a land-use framework for affordable housing delivery which is clear and which allows developers to make provision in their land acquisition and development strategies for a proportion of affordable housing.

Homes for Scotland’s policy proposes that Councils use Local Plans and Section 75 Agreements to identify locations for affordable housing and secure the use of areas of land specifically for that purpose. Apart from certainty at an early stage, the benefits are:

· Sites or parts of sites are clearly identified

· The value of the identified sites will be constrained by the use allocation and by any binding S 75

· RSLs or other providers will have the opportunity to purchase sites from an owner or developer at a fair price

· Planning applications for market housing can be dealt with without being delayed by negotiations on affordable housing elements. Where integrated design is an issue, developers would expect the planning authority to prepare briefs and guidance along with the Local Plan

If the Local Plan is well formulated, then the proposal in paragraph 21 that all residential sites be subject to the policy is redundant. The Local Plan should take into account local circumstances before allocating sites for affordable housing. Issues such as the tenure and house type range locally, accessibility and public transport, availability of employment and amenities should all influence whether a site is in fact suitable for affordable housing. A blanket requirement to consider the merits of a site at planning application stage is contrary to the aim of providing certainty at an early stage. It is critical that the Local Plan identifies the location and scale of sites for affordable housing, and that the local circumstances are tested if necessary through the Local Plan Inquiry process.  

Notwithstanding the above, it is essential that the Policy retain the proviso that an affordable housing contribution can be waived where the developer can demonstrate that overall site viability is threatened. 

Conclusions

Homes for Scotland is of the view that East Lothian Council demonstrates some understanding of the limitations of the effectiveness of any planning policy seeking to secure affordable housing contributions. However, Homes for Scotland’s fundamental stance, supported by Senior Counsel’s opinion, is that any policy and supporting mechanisms cannot be based on an assumption that a developer will pay for, in effect subsidise, any affordable housing provision.

Homes for Scotland has put forward a policy framework which places the emphasis on the development plan to identify and safeguard opportunities for affordable housing. If that land-use framework is in place, then developers and housing providers have a clear basis from which to reach agreements on the provision of the housing itself, supported by more comprehensive guidance on mechanisms from the Council.  Meanwhile, the construction of much-needed private market housing can be allowed to proceed through the planning system.

Homes for Scotland hopes that sufficient common ground is emerging to allow a policy to be agreed without resort to contesting through Inquiries or the Courts, which would be of no benefit to those requiring access to housing in East Lothian.
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Draft Homes for Scotland Affordable Housing Policy (August 2003)

